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ALTERNATIVE METHODS OF REGULATING
ONSITE DOMESTIC SEWERAGE SYSTEMS

David E. Stewart®

INTRODUCTION
Background

There is a great desl of interest in onsite Sewage ftreatment and
disposal. As a éase in pelnt, one need only recall that this is the third
naﬁional conference on the subject held by the Naticnsl Sanitation Foundaw-
ticn.‘

It-is hﬁrdly necessary to reitarats the statisiics about.the number
of onsite systems currently in use (or misuse) in the United Statss today.
Surely we already know the magnitude of the usage, most of the problems
with and meny 6f the’technical aspects of the various systems of onsite
gewerage. C(ther speskers at this conference will eprund further upon
these points. Instead, I would like to discuss the onsgite seversge
regulatory program most familiar to you -- the one that you administar,
comply with.and/or live under. However, this is not possible, due both
to the vest number of Programs and my own limited knowledge of them,

Thus it is necessary to speak of an assumed typical system and a general
regulatory approach. T nope that you do not view this as a philoscphical
discussion of regulation. This discussion will cpncludc with both genersl
Suggestions on how to improve a regulatory Lrogram and suggestionsg for
regulation of innovativa systems. I invite you to consider your owm
regulaicry program and {7 it already has incorporated in it many of these

‘suggestions, I suggest that you have a better program than most. Ir

7 ¥David E. Stewart, Attorney, Dane County Regional Planning Commisaion,
Madisen, Wisconsin.




your program has already tried and discarded as unworkable any of these
suggestions, [ very much would like to hear from you.
Assumptions

The underlying premise of this paper assumes that the same basic .
administrative structure will be used to regulate both the conventional
septic tank-soil absorption system, as well as the more innovative systems
of onsite treatment and disposal. This assumption is warranted because &
in all likelihecod the unit{s) of government, which is currently regulating
coqyentional systems will in the future be called upon to regulate the
mere innovative systems as they are developed and proven acceptable.

Additionally, as previously noted, there is.great diversity of

governmental units throughout the country involved in the regulaticn of
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onsite systems. This range of possible units includes local governmentali“
units of general Jjurisdiction, such aé towns, townshipsg, charter town-
ships, boroughs, villages, cities and countles, as well ag & limited

number of regional governmental units and a seemingly unlimitedlnumber &
of special purpcse districts. It is assumed that approprists gpecific
umits of government having adequate authority are available in all areas

af the country and that the resader will substitute the aporopriate unit

of government, as needed, in this discussion.

Abstract_

This paper begins with an examination of the téphni&ues availablg
for regulation and then identifies three phases where reéulation of onsite
sewerage éystems 13 required. The paper offers scme general suggestionsA

whiech might be used to improve any regulatory program and concludes by



.improve that regulﬁtion are, in fact, censtrained to draw from the Sams

"laundry list" of aviilabla regulatery techniques. Most of these tech-
niqueé:may be included in one of the follawing Tfour subsetg:
1. Direct controls over the onsite §ystenm, itselr,
2. Controls upon the actors (i.e., designers, installers, ete. };
3. General or indireet controls; ang

b, Unfaip OF wlawful controlsg,

2nacted by the state legislature-granting the regulatory agency (at 2ither
the state or local levey of'government) the necessary power to implement
the regulatory Program. Thig legislaticn T2y or may naot he obligatory -
r2quiring the designateqd 2Rencies to regulate onsite Sewerage, Further,
the legislation might Specifically designate the exact regulatory teoh-
niques whieh &re to be usgeq and in some cases might aven Brescribe the

Procedure to pe used and might establish a fae structure.
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of many, if not mog%, of the available regulatory techniques. One example"=
of such an agency might be the state agency responsible for protecting
public health and/or water gquallty. As a second example, incorporated
communities, cities and villages etc. in many states have the asuthority
to impose the controls needed for an adequate regulatory program. In
many states, these 'home rule" powers are also available to ather units
of local government, such as towns and counties.

Obviously then, i+ is necessary %o pirgt determine wnat unit of
government is atﬁempting to actually regulate onsite sewerage and then
to-;arefully asgess what suthority it has. To be sbsolutely corract, e
this assessment must loock at statutory and case law, as well as the State
Constitution and often the assessmeﬁt ig made more difficult becszuse mWOTEe
+han one unit of govermment ig involved in +he program, i1.2., 2 state-

county Program.

nirect Controls

Direct controls may ve thought of as those technigques which the
regulatory agency imposes directly upon the onsite system, itself. These
controls can perhaps begt be viewed in the chronclogical order of any
onsite system.

gtandards are the first direct control which could be imposed.
qizing, design and installation gtandards, &S well as site requirements
have always been the basis of most regulatory Programs. However, these
standards for even the conventional system have peen found to vary widely
from one program to another (1). This is especially so when compafing on
atate's program to another. Many individuals regulated DY these DrOgTEMS
and those involved in the regulatory ﬁrograms have questioned this vari-

ance, since all programs are intended to nave the identical purpose -



Lthe protection of public health.

Plan review nnd approval ig 8 second direct control, which frequently

is included in 4 regulatory prcgram, although by no means igs this technique
used in eVery program. For éxample, Wisconsin does not require the sub-
mission of plans for state approval of conventional cnsite systems ser-
ving single families; hovever, pursuént to a recént amendmént, the state
ROV requires county review of such plans (2),

Insepction is g third technique whieh is used in most regulatory
Programs. The types of inspections_which have been used range from the
inspecéion Of the proposed site prior to itg approvel for installaticon
¢f an onsite gystem, +o comﬁliance inspections ade after the system is

completely‘installed. Tneluded within this range are one or more inspec-

tions during construction. Note, the traditional'”prEwcoverup" inspec-
tion would he included here,
Additionally, access to the pProperty for the purpose of making the

inspection has been the subject orf several court cages, In summary, the

inspections of Property might be "searches" within‘the.meaning of the
fourth and fourteenth amendments of the U.s, Constitution angd unless
consented tg ean only he conducted or compelled under g search warrant.

{See Camars wv. Municipal Court of San Franeisco, 387 y.g. 523 (1967)

and companion cage See v. City of Seattle, 387 U.g. 5k (1967)-]

Clearly, under these helding Zonconsentual inspections of a residence
would require g Search warrant. The courts have also extended thig
fourth amendment protection to include out buildings ang surrounding lang
(English-law Tecognized this land ag the curtilage or courtyard ares).

Thus, it ig likely that a varrant might be needed 1f permission cannot
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be obtained. For anen-criminal proceedings many state statutes now e
prescribe the procedure for the issuance of an administrative warrant,
ainece the standard search warrant procedure 1s generally not avallable.

Permit or license issuance is a technique which is often used to .

regulate onsite sewerage. Generazlly, the program requires that a permit
must be obtained prier to commencing installation of any onsite system.
Clearly, the permit requirements may b€ varied for different types of =
oncite systems. In addition to the installation cor construction permit,
some programs require nyse" or "occcupancy” permits prior to occupancy of
the residence served by the onsite system. -
Alse included under the rubric of this technique are conditional
permits -~ defined as one which igs valid only until the gecurrence of an
avent or the failure %o comply with a requirement. The placard, stop
‘work order or "red tag" might be used to show this occurrence or failure.
The placard or "red tag" might be thought of as a permit {albeit negative)
in its own right.

Monitoring or surveillance requirements are direet control technigues

and are, in fact, similar to the inspection technique discussed earlier.
The same constitutional eonstraints would apply %o nonconsentual access

to property as was discussed for inspecticns in genersal .

Controls Uron Actors

Onsite sewerage regulatory programs can obtain their primary objecti
protection ot public nealth, by means other than direct regulation of the
orisite 3ystems, themselves. The most important method of so doing is to

regulate those who act on the systems. Primarily these actors mcst

likely to be regulated are the soil testers, designers and installers of



onsite systems, as well as those who service or mairtain the systems (ine,,
liquid waste pumpers/haulers).

Licensure of qualified individusis has long been recognized as =
legitimate function of the state under itsg police power. The United
States Supreme Court deseribed this fower as follows:

"The power of the state to provide for the general velfare of
its people authorizes it o . , . secure ihem agsinst the con-
sequences of ignorance and incapacity, ss well as of deception
and fraud. As one means to this end it has been the practice

of different states, from time impemerigl to exsct in meny pur-
suits a certain degree of skill apd learning upon which the
community may confidentialiy rely, their possessicon being
generally ascertained upon an examination of parties by competent
persons, or inferred from a certificate to them in the form of &
dipioma or license from an instituticn." [Dent v. West Virginia,
129 U.s. 11h, 122 (1889).1

As stated by the Supreme Court, the requisite degree of skill may be
ascertained by an examination or inferred from a diploma or license, from
an instituéion.' |

Some of thess regulatory programs have raquired that the designers

of the onsite systems be licensed rrofessicnal engineers, architects or

plumbers, Additionaily, Some programs limit those who may actually
instail the systems to those whe are licensed plimters, architects,
engineers, etc, '

llowever, it ig important to realize that the regulatory program is
not censtroined to rely on pre~existing licensing programs, but may, in
fact, provide a training and/or examination program and establish its own
licensing program. For example, Wisconsin recently created g program to
license those whoe perform the soils evaluaticns for the sultability of
aites for onsite soil disposal systems (3). Similarly, several agencies
have apparently incorporated the licensure of the liquid waste haulers/

punmpersy into their regulatory pPrograms.
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Registration requiremenis are sometimes used as a regulatory tech-

nique. Generally the difference between this and licensure 1s that
registration is often only a bookkeeping non-discretionary listing of
those who are performing certain functions. That is registration might .
be nothing more than the keeping of an updated list of all those who have‘
applied to the agency or otherwise indicated an interest in performing
these functiecns. -
One spinoff technigue availsble %o those agencieé which impose |
licénsure requirements upon some or all af those who perform actions upon
onSite systems is to limit the lssuance of permits solely to those who

are properly licensed or registered.

General or Indirect Controls

Tncluded here are controls which the regulatory agency seldom has
the ability to influence or determine completely. Examples of these
controls are zoning and land use policies. While the regulatory agency
might have the enforcement or sdministrative responsibilities for zoning
or other land use techniques, it is unlikely that the agency itself can
ndopt zoning lend use ordinsnces. Cne exception to this would te the
denial of the issuance of building permits until all onsit2 requirements
have been cemplied with. It 1is possible that the same regulatory agency
woculd process both permits.

A second example of an indirect control would be the existence of
public policies in favor of or against certain regulated actions and
these policiecs mipht ald or hinder the regulatory agency in the adminis-

tration of its program.



Unfair or Unlawful Controls

The regulatory agency might seek to control certain portiong sr its
angsite system repulatory program by establishing excessive fee requirsments
or by delay in Processing applications. These techniques are not desirable
control techniques apd are Just mentioned to point out that they do exist

and have been used in the past,

THREE REGULATORY PHASES OF ONSITE SYSTEMS

The three phases where regulation of any on-site system is needed
‘are t?e initial installation Phase, the maintenancs phase, and the failure
phase.- A good administrgfive program is one which adequately regulates
nll three of these phases.

First, the initia] installation phese consists of broper siting and
design Tequirements and Proper coasiruetion of the ansite system. Through
froper siting, installation, and design controls, the attendant problems
of puhlie health, chemical addition to the surface and groundweter and
economic hardship problems may be avoided. For this reason, a good regu-
Intory prog%am must impose éiting and design requirements at this initigl
phase,

Second, the seecond phese in the life of any onsite system i{s that
of operation and maintenance. fThe problems of public health and chemical
nddition tn the surface and groundwater may occur if the regulatory program
lecks control ovar proper operation and maintenance. While there are very
few operaticnal Br maintenance requirements for a septic system, some of
the more innovative systems have more extensive requirements. Whether
the system's Cperation and maintenance requiremeqts are straightforward

or elaberate, a good regulatory brogram should impdse controls at this
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second phase in the life cycle.

Third, the third phase occurs when a system fails. This phase in-
volves both the detection of the failure snd the necessary subséquent
actions taken (repair or abandonment ). This is the most difficélt phase
to regulate; however, the problems of public health, chemical addition
to the wastewnters and economic and financial hardships may be attenuated

or avoided by proper regulatery control at this phase.

SUGGESTED IMPROVEMENTS

Due to the variety of regulatory schemes used by the various states,
thé:following suggested means of improving the regulation of onsite
gsewernge systems will not be applicable to all states and localities.
Also, some of the suggestions may already be incorporated into the regu-
latery scheme in the Jurisdiction of interest. Further, due to different £
state constitutional limitafions and requirements, several of these sug-
gestions may not be possible in all states. Also, many of these sugges-
ticns may require the enactment of enabling legislation.

These suggestions are digcussed under the hesdings of the thres
phases in the life of an onsite system. CObvicusly, a suggested improve-
ment may bring about improvements in more than one phase. In such
situations, the suggestions are discussed in the pnase where the most
improvement might be effected. These suggestions deal first with the

initial instailation phase and then operation and maintenance and £

finaully the existing frnlling system phase.

Initial Installation

State Permit Program. It is suspected that many locel health

!
authorities are subjected to local political pressure to approve the
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installation of systems on unsuited sites. Aside from direct political
preasure, some loeal authorities have reported that ﬁheir boards of
appeal have been subject to pressures and consistently override denials
by penmitting installation on sites thought +o be unsuited by the loeal
authority. To evnid this undue pressure, it is suggested that those
dtates which do not presently have a state permit pregram should adept
one. The chénce for direct political pressures at the state level should
be less than the local level and the resources should be greater, ip that
the state either has or can employ so0ils or other experienced persconnel
to evaluate site suitability.

State Plan Review and State Stendards. As an alternative, it is

suggested that states should adopt a mandatofy pian review of zll the
cnsite systems approved at the local level, This state review process
would be eonducted by the appropriate state authority and would prevent
the use of systems on improper sites by countermanding local approval
when required. As an alternative +og plan review, it is suggestad that
the state enact a mandatory review of_all lgeal sanitafy programs; and
when a loecal program is found £o be deficient, the state should impose
& state program until the lgcality brings its program up to gtandards.
The state would have to establish minimm standards for local programg
ineluding enforecement practices, staff requirements, employment prac-—
tires, siting ana installation inspection raquirements, etec. Alsa,
these standnrds could even set cut design end siting requirements for

angite systems,

tniform Citntion and Complaint.. States and localitiss not having
A method of issuing citation: for sanitary ordinance or code violatioas

are urged Lo adopt such a system. The citation system is currently
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being used by building inspectors in several major American cities to

" icket" owners of buildings which violate local codes (LY. ®ssentially |
Lhe wniform citation is similar to a traffic complaint and the viclator
of the sanitary ordinance (homeowner or system installer) signs the
citation and ngrees to appear in court to enter his ples. This system
cuts down on enfcrcement delays and permits the local or state health
authority to issue citations for violations as he sees them at the time
of the violation. This system is equally applicable to violations in
the other two regulatory phases.

Small Claims Courts. Many states have small claims courts for cases

fnvolving an amount less than a given mumber of dollars. Usually, these{’
courts allow an abbreviated, less formal procedure generally using
printed forms. When seeking only fines or forfeitures, state and local
authorities are nurged to consider using these small claims courts to
prosecute initial installation violations, as well as all other sanitary
ardinance and_code violations. Generally, there is a smaller backlog

of cases in these courts than in courts of general Jurisdiction, thus

the enforcement of_sanitary violations can be acceleratad. Note that
apecial enabling languege might be reguired in scme states.

fivil Service Status. Many local regulatory officials and some

state officials serve at the pleasure of those who appointed them to

their Jobs. Tt is assumed that this lack of Jjob security has hindered

P

vigorous application and enforcement of initial installation requirements
us well as nnfercement of the other phases of regulation. To give them
the necessary Job security to do n vigorous Job of enforcing the sanitary
requirements, especially the crucial siting requirements, local and

state agencies are urged to neek o civil service program for these offici
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Orveration antd Mrintenance

Septic Tank Msintenance Permit. This phase of onsite system regula-

tion is often the most overloocksd. States or local authorities are urged
to adopt a maintenance permit program to assure that septic tanks will
be inspected once iﬁ 8 given number of years (1, 2 or 3) and that the
septege will be pumped when necegssary. The program would require the
licensing of the pumpers. The homeownher would be mailed a maintenance
rermit form and would be'given say 60 days to have any licensed pumper
inspect and, if required, pump his tank. The pumper would sign one
portion of the homeowner's permit thereby certifying that he inspected
(and pumped) the tank. The authorities would then have on file a certi-
fied statement that the tank was inspected on a given datea Then Jjust
prior to the expiration qf the 1, 2 or 3 year period, a similar card
would bte sent to the homeowner to renew the permit by repesting the
precess. Of course, it would be unlawful fer any owner %o use his sys-
tem unless he held a valid permit. Also, this maintenance program could
be modified so as to apply to other more innovative onsite systems.

Conditional Sanitary Permit. As an alternative to the maintenance

permit program, state and local authorities which issue sanitary permits
for onsite systems éan make these permits vﬁlid subject to the condition
trat ingpection and pumping (if necessary) be perforﬁed every 1, 2 or 3
sears. The enabling legislation or ordinances would have to be worded
to make it unlawful for a system owner to use his system unless he had
A valid sanitery permit and the permit would be valid only if the neces~-

gary lnspections {and pumping) had been performed.

loeation Filing Requirement. Meny state and local authoritias

nlready require the filing of a plan of the proposed {or built) system.
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For those that do not, they are urged to impose the requirement that each
syatem owner file an "as built" plan of his system, clearly referencing e
the loention of the system manholes. Such a plan is invaluable when it
becomes necessary to ilnspect or service the onsite system. It has been
noted that many owners do not know the location of thelr systems and
obvicusly this makes maintenance difficult. In an attempt to improve
this phage of regulation, states and/or locel authorities are urged to
adépt this filing requirement and to establish a file for these plans

and index them by street address, name of original owner, installer and

perhaps legal description.

Falling Systems

Sanitary Surveys. Detacticn of the failing system is one of the

most important aspects of this final regulatory phase. If state and o
local suthorities do not alresdy have the authority and funding to per-
form sanitary surveys, they are urged to cbtain them. The large staflf
conmitment and the expense of such surveys are recognized; but thase are |
Justified as surveys are the most thorough method ¢f determining which

existing systems are failing.

Violation as an Fncumbrance. In many states, the effect of a sanité;
cade violation on the tiftle to the proéerty is unclear. In an effori 1o
give notice to potential buyers of land containing sanitary violations,
especinlly existing failing systems, states and localities are urged %o
pass législution which makes the violation an encumbrance on the title.
Sueh an encumbrance will put buyers on notice of the viclation and will
probably lower the price of the property since the geller does not have

a clear title.
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Pre-Sale Inspecticn. An sltermative to the enciumbrance would he to

reéuire an inspection of the onsite system prior to the sale of the
property. Legislation or ordinances could be worded to either require
the correction of all viclations before permitting a sale or to encumber
the title.

Abatement Costs. Many regulatory authorities have the authority,

under certain conditions, to enter onto private property and to sbate

or corrzet viclations - usually a failing onsite system. Those regulstory
agencies which lack this authority should lobby to get this power. Fur-
ther,_however, it is neecessary thet the enabling legisl&tion.specifically
provide that the cost of the work may be added as a tax on the lands upcn
which the violation cccurred. Also, the agency should be given.the

autherity to contract to have this work performed.

REGULATION OF INNCOVATIVE SYSTEMS

"Innovative" for the purpose of this paper can best be defined by
stating that it is any system other than the conventicnal septic tank-
soil absorption field. The matrix shown in Flgure 1 attempts to cate-
gorize all the possible typés of innovative systems. Any system may be
thought of as having a treatment and a disposal aspect. The possible
combinations of Lhese treatment and disposal are not unlimited as can be
seéen in the matrix. Essentially, any system, whether available today
or yet to bve developed and/or proven, will have either a coanventional,
innévative or no treatment method coupled with conventicnel, innovative
or no (containment) disposal.

Figure 1 alsd contains a listing in each cateéﬁry of exasmples of

the types of systems suggested by each category. As can be seen,
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several of the categories are unrealistic or unlawful and will not be
considered further. Comments about the regulatory programs for the
femaining categories follow.

First, the regulatory program for the holding tanks, and toilets
[no or innovative treatment - no disposal] would not require much in
addition to the program for the conventional system. The eventual dis-
posal from the holding teanks and toileﬁs poses the most serious potential
threat to public health. Licensure or registration of those who service{ﬁ
thega systems would probably be a useful regulatory technique. As a
requirement for licensure, the licensed personnel should in éddifion be
required to maintaiﬁ detailied records of service and disposal locations -
and supply copiaes to the regulatory agency.

Second, the regulatory program for conventicnal disposal systems
(regardless of the methed of treatment) is not expected to‘require muech
in addition to a good conventional progrem. Perhaps innovative trezatment
with conventional disposal could demand additional inspections of the
treatment device and should include some form of guarantees that the
treatment system will be properly maintained. For example, permits shoul:
be conditioned upon the exi;tence of a valid paid service contract with
either the distributor/supplier or with a licensed trestment plant operagg
Alternatively maintenance could be perfcrmed by a special purpose distric!
created to own and/or operate all such systems within a given area. Thifi
assurance of proper operation and maintenance is especiaily warranted 1if

the conventional absorpticn field size is reduced because of the assumed

improved treatment provided by the innovative treatment system.
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Third, innovative soil disposal metheds do require an increased
regulatory effort. This résults because the systems are designed for
use on sites that are less suited for onsite sewsrage. That is the public
health risks are likely increased if there are ﬁny malfunctions. Regulatery
techniques such as a more thoroﬁgh site evaluation, an increased number
of inspections during coastruction, agency plan review and approval ahd
& program of monitoring (becsuse of the increased public hgalth risk)
should be imposed. Agasin, these functions might bg performed by the
regulatory agency, ltself, or by a special purpose district.

Fourth, any surface watsr discharge will have to comply with federal
(P.L. 92-500) and state water quality stendards. Each discharge will
be required to obtain a pollution dischargs permit (N¥PIES) and meet
federally set discharge stesndards {eurrently secondary trestment require-—
ments). Also, included in these fedaral requirements are monitoring and
reporting minimums which must be met by each digcharger. Thus, the
regulatory program for this category of treatment-disposal will in a
large part be determined by the federal requirements under P.L. 92-500.
Of course the regulatory agency may employ additional regulatory techniques
such as plan review, and the-requirement of the use of licensed treatment
plant cperators to inspect and maintain the innovative treatmsnt fecili-
ties. Agaiq these functions could be performed by a special purpose
distriect.

Lastly, the innovative.dispcsal technique Iinvolving évapotranspira—
tion might inelude in its regulatory program techniques such as plan

review and incressed inspections during construction.
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In conclusion, some of the categories of treatment and dispeosal
methods may require'increased regulation because of the poteantiszsl in- B
¢reased risk to public health. The regulatory techniques discussed

eariler should be adequate to protect against thils increased risk.



TREATMENT

FIGURE 1. MATRIX OF ANTICIPATED POSSIBLE TREATMENT AHD
DISPOSAL COMRIMATIONS OF DN-SITE SEMEOAGE SYSTEMS
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